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Terms and Conditions for Supply 
By submitting a Purchase Order to the Supplier, the Customer 
agrees that the following Terms and Conditions of sale shall apply 
to the supply of Goods (which may include but is not limited to the 
supply of CLUNGENE © Covid-19 Antigen Rapid Test Cassette 
in compliance with conditions imposed by the Therapeutic Goods 
Administration Health Safety Regulations).  These Terms and 
Conditions replace any previous terms and conditions of sale 
between the Supplier and the Customer.  

1. DEFINITIONS AND INTERPRETATION

1.1 In these Terms and Conditions:

(1) ARTG means Australian Register of Therapeutic 
Goods.

(2) Claim means:

(a) means any demand or assertion of right to 
compensation or other legal or equitable 
remedy (whether in contract, tort, including 
negligence, statute or otherwise) arising out of 
or relating to the supply of Goods; and

(b) includes any proceeding in any tribunal, court 
or other forum arising out of or relating to the 
supply of Goods.

(3) Customer means the party named in the Purchase 
Order for the purchase of Goods which is accepted 
by the Supplier.

(4) Force Majeure Event means any event or 
circumstance which is beyond the reasonable 
control of the affected party, and which results in or 
causes the failure of that party to perform any of its 
obligations under a Contract.

(5) Goods means any product supplied by the Supplier 
in accordance with a Purchase Order.

(6) Purchase Order means the order form provided by 
the Customer outlining the Goods which it has 
requested from the Suppler.

(7) Regulations means the Therapeutic Goods
(Medical Devices) Regulations 2002 (Cth).

(8) Supplier means Protective Health Pty Ltd (ABN 12 
643 123 193) of 68 Market St, Sydney, NSW 2000.

(9) TGA means Therapeutic Goods Act 1989 (Cth). 

1.2 The headings used do not form part of these Terms and 
Conditions and are for convenience only.  

1.3 Where the context admits or requires words importing, the 
singular number shall include the plural number, those 
denoting a given gender shall include all other genders 
and those denoting natural personals shall include 
corporations.  

2. GENERAL

2.1 

2.2 

The Supplier may vary these Terms and Conditions by 
notice in writing to the Customer. 

These Terms and Conditions and all obligations 
hereunder shall be binding on the Customer’s personal 
representatives, successors and permitted assigns and 
shall be for the benefit of the Supplier’s successors and 
assigns.  

3. SUPPLY OF GOODS

3.1 When the Customer wishes to engage the Supplier to 
supply any Goods, it may issue a Purchase Order to the 
Supplier. 

3.2 A Purchase Order will be deemed accepted by the 
Supplier if the Supplier: 

(1) notifies the Customer that it accepts the Purchase
Order; or

(2) supplies Goods under that Purchase Order,

whichever occurs first.

3.3 

3.4 

3.5 

3.6 

3.7 

3.8 

3.9 

The Purchase Order becomes binding on the Supplier and 
the Customer on the date the Supplier accepts the 
Purchase Order in accordance with clause 3.2, at which 
time a contract will be formed comprising of the Purchase 
Order and these Terms and Conditions, to the exclusion of 
any and all other terms and conditions (Contract) unless 
otherwise agreed in writing by the parties.  

The Supplier may accept or refuse a Purchase Order in its 
absolute discretion and may make its acceptance of a 
Purchase Order conditional upon it receiving a satisfactory 
credit assessment of the Customer. 

No terms or conditions that the Customer seeks to impose 
on the Supplier (including any that are incorporated into a 
tender, offer, counteroffer or proposal made by the 
Supplier) will apply, unless expressly accepted in writing 
by the Supplier. 

Each Contract is a separate contract under these Terms 
and Conditions, and termination of any Contract does not 
constitute termination of any other Contract or these 
Terms and Conditions. 

The Customer shall pay to the Supplier any packaging and 
delivery charges in accordance with the Supplier’s current 
rates as at the date of dispatch (where applicable).  Where 
there is no applicable rate, the Customer is liable to pay a 
reasonable delivery charge. 

Once a Purchase Order has been accepted by the 
Supplier, the Customer cannot terminate or cancel the 
Purchase Order in any circumstance whatsoever and the 
Customer’s obligation to pay for the Goods becomes 
absolute. 

Where a Customer orders CLUNGENE © Covid-19 
Antigen Rapid Test Cassettes from the Supplier, a 
minimum of1200 units will be required for each Purchase 
Order.   

3.10 The Supplier does not provide any warranties or make any 
representations in connection with the quantity or value of 
Goods to be supplied to the Customer other than with 
respect to the quantity or value of the Goods expressly set 
out in the Purchase Order. 

4. WARRANTIES AND LIABILITIES

4.1 In respect of Claims of any kind by the Customer: 

(1) the Customer and Supplier agree that Claims shall
be subject to the qualifications, limitations,
exclusions and caps contained in these Terms and
Conditions; and

(2) the sole remedies available to the Customer against
the Supplier, whether under these Terms and
Conditions or at law shall be:
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(a) at the Supplier’s discretion, the repair or
replacement of the Goods which are the
subject of the Claim; or

(b) payment of compensation up to the liability
cap prescribed in clause 4.2.

4.2 

4.3 

4.4 

The Supplier’s maximum liability arising out of any Claim 
or under these Terms and Conditions or at law (whether in 
contract, tort, including negligence, statute or otherwise) 
shall not exceed the price of the Goods set out in the 
Purchase Order. 

No legal action or proceeding may be brought in respect 
of any Claim more than three months after the date of 
delivery of the Goods.  Where Goods are delivered by 
multiple instalments, a Claim in respect of each instalment 
must be made within the specified notice period from that 
delivery. 

In addition to other qualifications, limitations, exclusions 
and caps contained in these Terms and Conditions, the 
Supplier will not be liable (whether in contract, tort, 
including negligence, statute or otherwise) for any loss in 
connection with: 
(1) loss of profits (whether actual or anticipated);

(2) economic loss or loss of production, revenue or
management time;

(3) consequential loss or damage;

(4) indirect loss or damage; or

(5) special loss or damage of any kind.

4.5 The only conditions, warranties, descriptions, 
representations or guarantees agreed to by the Supplier 
are those expressly provided by the Supplier in writing or 
referred to in clause 4.6. 

4.6 To the maximum extent permitted by law: 

(1) nothing in these terms excludes, restricts, or
modifies any condition, warranty, guarantee or
liability which is implied by or which is given by the
Competition and Consumer Act 2010 (Cth) (CCA),
or other applicable laws where to do so is illegal or
would render any provision of these terms void; and

(2) the Supplier’s liability for breach of the CCA (other
than a guarantee under sections 51, 52 or 53 of
Schedule 2 of the CCA) in relation to the supply of
goods which are not of a kind ordinarily acquired for
personal, domestic or household use or
consumption, is limited, at the Supplier’s option, to
the replacement, repair, or payment of the cost of
the replacement or repair of the Goods.

4.7 The Customer agrees to indemnify the Supplier against 
any liability or cost incurred by the Supplier (however 
arising) as a direct or indirect result of the Customer 
breaching any obligations (whether under statute or the 
general law) to any person in respect of Goods including 
(for the avoidance of doubt) any misuse of the Goods, the 
resupply of the Goods in breach of these Terms and 
Conditions and any misrepresentation regarding the 
grade, characteristics or suitability of any Goods. 

4.8 The Customer: 

(1) warrants to the Supplier that it has read and
understood these Terms and Conditions;

(2) warrants that it has not relied on any representation
or statement made by or on behalf of the Supplier in
connection with the supply of Goods that has not
been clearly and expressly stated in the Contract;
and

(3) warrants that the supply of the Goods by the
Supplier to the Customer, and the use of Goods by
the Customer, will not make the Supplier liable to
any prosecution, claim or other action under any
applicable law.

5. PAYMENT

5.1 Notwithstanding any prior acknowledgement by the 
Supplier of the price of Goods, the prices specified for the 
Goods may at the Supplier’s discretion, be subject to 
alteration to reflect the Supplier’s prices and charges in 
effect at the time of delivery.  

5.2 The prices of Goods may be varied because of currency 
fluctuations, taxes, customs duty, and other imposts, by 
the Supplier providing written notice to the Customer.  

5.3 The Supplier is entitled to set off against any money owing 
to the Customer on any accounts whatsoever.  The 
Customer may not set off any amounts allegedly owing by 
the Supplier to it against any amounts due by it to the 
Supplier.  

5.4 The Customer is responsible for supplying contact 
information that is current and accurate, including the 
Customer’s nominated email address, which the Supplier 
will use to issue any invoice(s).  The Customer will 
promptly notify the Supplier of any change in details of the 
Customer’s contact information.  

5.5 Payments received by the Supplier shall be applied first in 
payment of interest and any costs of and incidental to debt 
recovery and any amounts payable pursuant to clause 5.3 
and then in reduction of principal.  

6. ACCOUNT TERMS

6.1 Upon the receipt of any invoice issued by the Supplier, the 
Customer must pay for the Goods on the following terms: 

(1) 50% at the time the invoice is issued; and

(2) balance of invoice upon issuance of bill of 
lading or air waybill referring to the customers 
purchase or at least 24 hours prior to the 
delivery date. 

6.2 

6.3 

All sales with respect to the Goods are on a final basis and 
are non-refundable. The Customer cannot cancel a 
Purchase Order once it has been approved by the 
Supplier and the Customer will be liable for the full amount 
of the Purchase Order.  

The Supplier reserves the right to charge the Customer for 
any extra costs incurred by the Supplier caused by the 
Customer’s instructions, lack of instructions, interruptions, 
mistakes or a change to/in the Customer’s environment. 

7.

7.1 

7.2 

COMPLIANCE WITH TGA SPECIAL CONDITIONS FOR THE 
SUPPLY OF CLUNGENE © COVID-19 ANTIGEN Rapid 
TEST CASSETTE
Clauses 7 to 11 relate only to CLUNGENE © Covid-19 Antigen 
Rapid Test Cassettes that are not approved for self testing and 
no other Goods supplied by the Supplier.
The Customer agrees that it is a suitably qualified person or 
entity with appropriate skills and knowledge as authorised by 
the TGA and falls within one of the following categories in 
order for it to be supplied with the Goods:
(1) a laboratory that is an accredited pathology laboratory 

within the meaning of the Health Insurance Act 1973 
(Cth);

(2) a medical practitioner who is registered under a law of a 
state or territory to practice medicine, a person registered 
under a law of a state or territory to practice 
paramedicine (a paramedic), or an organisation, 
business or institution that employs or 
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engages a medical practitioner or a paramedic, 
where the medical practitioner or the paramedic is 
responsible for performing or supervising the 
performance of the test, and both the medical 
practitioner or the paramedic (and any person acting 
under their supervision to perform the test) have 
reviewed and performed the relevant training in 
accordance with the instructions for use of the 
Goods, the interpretation of the test results referred 
to therein and any training required under the TGA; 

(3) a residential care or aged facility that employs or
engages a paramedic (as defined above) or a health
practitioner within the meaning of the TGA, where
the paramedic or the health practitioner is
responsible for performing or supervising the
performance of the test, and both the paramedic or
the health practitioner (and any other person acting
under their supervision to perform the test) have
reviewed and performed the relevant training in
accordance with the instructions for use of the
Goods, the interpretation of the test results referred
to therein and any training required under the TGA;

(4) an organisation, business or institution that does not
have the primary function of providing healthcare
services but employs or engages a paramedic (as
defined above) or a health practitioner within the
meaning of the TGA, where the paramedic or the
health practitioner is responsible for performing  or
supervising the performance of the test, and both
the paramedic or the health practitioner (and any
other person acting under their supervision to
perform the test) have reviewed and performed the
relevant training in accordance with the instructions
for use of the Goods, the interpretation of the test
results referred to therein and any training required
under the TGA;

(5) a department of the Commonwealth, state or
territory, with responsibility of health or a department
or other agency of the Commonwealth, state or
territory acting on its behalf.

7.3 

7.4 

7.5 

7.6 

7.7 

The Customer agrees that the Goods may not be supplied 
for the purpose of self-testing. 

The Customer must provide training to any person 
mentioned in clauses 7.2(2) to (4) above in the correct use 
of the Goods and the interpretation of the test result, prior 
to that person performing or supervising the performance 
of the test.

The Customer must maintain records that demonstrate the 
Goods have been supplied in compliance with these 
conditions.  

The Customer may sell or re-supply the Goods to a third 
party who is otherwise not a party to this Contract provided 
the Customer procures that the third party is a suitably 
qualified company with appropriate skills and knowledge to 
use the Goods in accordance with the TGA and the 
Customer and the third party complies with any conditions 
of sale imposed on the Goods. And the Customer receives 
permission in writing from the supplier. The Customer 
agrees that it will only sell or re-supply the Goods to a third 
party on the basis of these Terms and Conditions as if the 
third party is substituted for the ‘Customer’ together with 
any conditions imposed on the sale of the Goods by the 
TGA. 

The Customer acknowledges and agrees that it is a 
suitably qualified person(s) with appropriate skills and 
knowledge to use the Goods in accordance with the TGA 
and agrees that any person who is authorised has 
reviewed and performed the relevant training in 
accordance with the instructions for use of the Goods and 

any training required under the TGA with respect to 
specimen collection and infection control procedures. 

8. ONGOING COMPLIANCE REQUIREMENTS OF THE
CUSTOMER

8.1 The Customer is to provide the Supplier on a weekly
basis, the following information in compliance with Part 1
and 2 of Schedule 1 – Essential Principles of the
Regulations:

(1) a report of any adverse events, corrective and
preventative actions, and customer complaints
provided in the context of the number of Goods
supplied since the introduction of the Goods to the
market in Australia and worldwide;

(2) information regarding any refusals by regulatory
authorities for the supply of Goods in any other
regulatory jurisdictions;

(3) further analytical and clinical evidence to support:

(a) analytical and clinical performance of the
Goods; and

(b) Goods stability (e.g. shelf-life stability,
transport stability);

(4) instructions for use that provide updated information
on the analytical and clinical performance
characteristics of the Goods; and

(5) evidence of how the user of the Goods may verify, at
the time of use, that the Goods will perform as
intended by the manufacturer through the use of
controls.

9. TGA STANDARD CONDITIONS

9.1 The conditions imposed on the Goods under these Terms 
and Conditions are in addition to any other conditions 
imposed by the ARTG inclusion and conditions applying 
automatically under the TGA pursuant to section 41FN 
and Division 5.2 (Conditions) of the Regulations.  

10. BREACH OF CONDITIONS

10.1 A breach of any condition imposed on the use of the 
Goods may result in a criminal offence pursuant to section 
41MN of the TGA and civil penalties may apply pursuant 
to section 41MNA of the TGA.   

11. ONGOING MONITORING OF QUALITY, SAFETY AND
PERFORMANCE

11.1 The inclusion of the Goods on the ARTG, provides that the 
Goods are subject to ongoing monitoring of their quality, 
safety and performance.  At any time, the ARTG entry for 
the Goods may be selected for a review to verify 
compliance of the Goods with the regulatory requirements. 

12. GST

12.1 Any expression used in this clause, and which is defined in 
the A New Tax System (Goods and Services Tax) Act 
1999 (Cth) has the same meaning in this clause 12. 

12.2 Unless otherwise expressly stated, all amounts stated to 
be payable by the Customer under these Terms and 
Conditions are inclusive of GST. 

13. DELIVERY

13.1 Goods will be delivered or deemed to be delivered, at the 
point in time the Goods are delivered to the delivery place 
as nominated by the Customer.  If no address for delivery 
has been nominated by the Customer, it will be deemed 
delivered at the time when the Goods are ready for 
collection at the Supplier’s nominated premises.  
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13.2 Property in title to the Goods will not pass to the Customer 
until the Supplier has received from the Customer full 
payment in accordance with the invoice issued for the 
supply of the Goods. 

14. DELAY AND FORCE MAJEURE

14.1 Without limiting the foregoing, neither the Supplier nor the
Customer will be liable for any delay or failure in the 
performance of any obligation or the exercise of any right 
under a Contract or for any loss or damage (including 
indirect or consequential loss or damage) if such 
performance or exercise is prevented or hindered in whole 
or in part by reason of a Force Majeure Event.  Nothing 
contained in this clause will excuse payment of any money 
due or which becomes due under a Contract. 

14.2 The rights and obligations of a party that is affected by a 
Force Majeure Event will be suspended during the 
continuance of the Force Majeure Event, and either party 
claiming to be affected by the Force Majeure Event will 
give immediate notice to the other party containing full 
particulars of the Force Majeure Event.  The party giving 
notice under this clause will take all reasonable steps to 
mitigate the effects of the Force Majeure Event and 
remove such Force Majeure Event provided that neither 
party will be required to remove any such Force Majeure 
Event if to do so would require it contrary to its judgement 
to settle a strike or labour dispute or otherwise submit to 
the demands of opposing parties. 

14.3 If the Force Majeure Event prevents or hinders 
performance of a Contract for a continuous period of 180 
days either party may, on not less than 14 days prior 
written notice to the other party, terminate that Contract. 

15. PROPERTY AND RISK

15.1 Risk of any loss, damage or deterioration of or to the 
Goods passes to the Customer on delivery. 

15.2 For the avoidance of doubt, the Supplier will not be liable 
for Goods that have not been stored or maintained in a 
proper manner following delivery. 

16. WHOLE AGREEMENT

16.1 These Terms and Conditions and the Purchase Order 
constitute the entire agreement between the parties with 
respect to the provision of the supply of Goods and 
supersedes all previous agreements or understandings, 
representations, warranties and conditions not expressly 
stated herein. 

17. SEVERANCE

17.1 In the event that the whole or any part or parts of any
provision in these Terms and Conditions should be held to 
be void or unenforceable in whole or in part, such 
provision or part thereof, shall to that extent be severed 
from these Terms and Conditions but the validity and 
enforceability of the remainder of these Terms and 
Conditions shall not be affected.  

18. CONFIDENTIAL INFORMATION

18.1 Both parties acknowledge that they may obtain access to
confidential and proprietary information belonging to the 
other in the course of the provision of the supply of Goods. 
The parties agree not to disclose such confidential 
information to any person except where: 

(1) the information is in, or comes into, the public
domain, provided that it is not due to a breach of
these Terms and Conditions;

(2) the information is required to be disclosed by law; or

(3) the owner of the information consents in writing to its
disclosure.

19. GOVERNING LAWS

19.1 The Contract is governed by and construed in accordance 
with the laws of New South Wales, and the laws of the 
Commonwealth of Australia that are in force in New South 
Wales.  The parties submit to the non-exclusive jurisdiction 
of the courts of New South Wales and the relevant federal 
courts and courts competent to hear appeals from them. 

20. MISCELLANEOUS

20.1 Where there is any conflict between documents, the 
following documents apply in descending order of 
precedence (higher priority documents first): 

(1) the Terms and Conditions; and then

(2) the Purchase Order and conditions contained
therein.




